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Introduction

Winnifred Fallers Sullivan, Elizabeth Shakman Hurd,
Saba Mahmood, and Peter G. Danchin

In a remarkably short period, religious freedom has been natural-
ized in public discourse worldwide as an indispensable condition for
peace in our time, advocated around the world and across the religious
and political spectrum. Supported by a flood of reports purporting to
document a rise in global religious suppression, a wide range of public
and private international actors—including states, international organiza-
tions, private foundations, and nongovernmental organizations, as well as
academics—have responded with laws, programs, projects, and policies
designed actively to promote the right to religious freedom. Older guar-
antees to religious freedom built into laws and constitutions over the last
few centuries are being mobilized, while such provisions are also being
introduced into new legal instruments, trade agreements, constitutions,
and legislation. In many legal and public policy circles today, religious
freedom is being presented as the key to emancipating individuals and
communities from violence, poverty, and oppression. Indeed, the gospel
of religious freedom is often said to lead comprehensively to democracy,
greater civil and political liberty, and prosperity.

Everyone seems to be for it. But what are they for? What exactly is
being promoted through the discourse of religious freedom, and what
is not? What is being protected under these various legal instruments?
What forms of politics are enabled by these activities? How might we
describe the cultural and epistemological assumptions that underlie this
frenzy, and what is its longer history?

This volume brings together a collection of essays that emerged out of
an edited set of blog posts on the Immanent Frame website (hosted by
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the Social Science Research Council) as a part of the Politics of Religious
Freedom research project, a three-year effort funded by the Henry Luce
Foundation to study the discourses of religious freedom in South Asia,
North Africa, the Middle East, Europe, and the United States; it later was
expanded to include research on sub-Saharan Africa and Brazil. The
volume is divided into four sections: Religion, History, Law/Politics, and
Freedom, each with a brief preface by one of the editors.

Over the course of the project, the conversation has spread out well
beyond the four project leaders and editors; it has become a broad collab-
orative effort to describe an importantly complex phenomenon—complex
well beyond our initial intuitions, one not easily reduced to a single nar-
rative or explanatory framework. The scholars who responded to our
invitations, many of whom are represented in this volume, and others who
contributed to our other publications, have helped us to think through
these questions in new ways. The essays collected here unsettle the
assumption—so ubiquitous in policy circles—that religious freedom is
easily recognized and understood, and that the only problem lies in its
incomplete realization.

Our project does not take a position for or against religious freedom.
Rather, we are interested in laying out the kind of work that advocacy for
religious freedom has done and is doing in various times and places, and
the kind of political and legal worlds it has created and is creating. Our
basic assumption is that, before either championing religious freedom
or rejecting it, we need to understand the complex social and legal lives
of this concept. Those impatient for an improved definition of religious
freedom, or those demanding a political manifesto, may be disappointed
by this book. But to understand the contested historical genealogy of the
concept of religious liberty, we believe it is important to grasp the ways
in which this seemingly obvious and neutral right has yielded mutually
contradictory and often discriminatory results. Our hope is that policy
makers, academics, and others will learn, as we have, from examining this
often messy story.

We have also sought to learn from cases in which religious freedom
discourse is or was absent, including examining the regulation of religion
in places and times distant from the present. For example, looking at the
various legal regimes that coexisted in Mughal-ruled India, as Nandini
Chatterjee’s work has done, reveals not Muslim legal hegemony (or legal
pluralism in a formal statist sense) but forum shopping and “permissive”
legal centralization; not religious equality but religious multiplicity fitted
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into a system of religiopolitical hierarchy; not rigid faith boundaries but
fluid and interpenetrating religious identities and communities, a situa-
tion that belies the common assumption that a Muslim state necessarily
limits legal possibilities. Considering such examples poses crucial ques-
tions to those engaged in the promotion of religious freedom as a human
right today. What is missing when religious freedom is imagined exclu-
sively through the lexicon of liberal rights as a set of discrete freedoms
claimed by individuals or groups from an assumedly neutral and secular
state? What claims can and cannot be made regarding religion, person-
hood, and freedom? What modes of religiosity, notions of religious dif-
ference or nondifference, and idioms of social order and harmony are
rendered unintelligible or incoherent?

We share a concern with others around the world today about the per-
sistence of what is often misnamed religious persecution. But it seems to
us that the reasons for persecution are varied and complex, and need to
be carefully unpacked. Our research, and that of others, suggests that
caution is in order in describing violence and discrimination—or, indeed,
freedom or peace—as “religious” in origin or nature. While a particular
group may appear to be discriminated against on the basis of an attrib-
uted identity commonly denominated as religious, it is also the case that
the motivations for discrimination are multiple, complex, and often inac-
cessible. These essays ask whether religious is indeed the right modifier
when discussing these situations, or whether it is advisable to open them
up, making room for less certainty and more complexity regarding
the context and causes of violent conflict and discrimination. Naming the
causes of these events as religious while indiscriminately promoting re-
ligious freedom as the solution may exacerbate the very divisions that
plague the countries and communities cited most frequently as falling
short in measures of religious freedom.

Take the case of Pakistan, seen by many as a poster child for the ur-
gency of the need for religious liberty. Violence against minorities (Ah-
madis, Muslims, and Christians, in particular) has increased over the
past several decades, and intolerance toward dissenters has taken root in
a manner that most would not have predicted in the early years of the es-
tablishment of the postcolonial state. The key historical factors that have
produced this climate of intolerance and hatred are political and eco-
nomic and thus cannot be addressed through religious liberty advocacy
alone. As many historians note, persecution of various kinds received
its biggest boost during the ten-year military dictatorship of President
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Muhammad Zia-ul-Haq (1978-88) when the rights of women, political
dissidents, and minorities were brutally crushed and state persecution
of political opposition was normalized. The US government supported
the Zia-ul-Haq junta militarily and economically because it promised to
fight a proxy war on behalf of the United States against the Soviet occu-
pation of Afghanistan. While the Soviets were indeed pushed out of Af-
ghanistan in 19809, in the process Pakistan was militarized to an unprec-
edented degree, overtaken by the mujahideen, who were supported and
trained by the United States, the Pakistani military, and Saudi Arabia
for over a decade. The “Pakistani Taliban” and the brutal national se-
curity agency (the Inter-Services Intelligence, or ISI) now terrorizing
the majority of Pakistanis are a product of this history. The Pakistani
military has made a Faustian bargain with the Taliban and Saudi Ara-
bia on the one hand and the US government on the other in order to
diminish the possibility of authentic political and economic reform. The
serious problems that Pakistan now faces require political and economic
solutions—most notably the curtailment of military power and the ISI.
Foregrounding religious freedom as the key to understanding Pakistan’s
problems today blinds us to the political and economic pathologies of
Pakistan.

The blind spots produced by a politics of religious freedom and per-
secution can also be seen in the recent history of Myanmar, where a
population of roughly 800,000 Rohingya have been categorized by the
government as “Bengali immigrants” and denied Burmese citizenship.
Though most Rohingya have lived in Rakhine in northern Myanmar
for generations, with many having been forcibly relocated from Bangla-
desh in the early nineteenth century, when Britain annexed Myanmar
as a province of British India and brought in migrant Muslim laborers,
the current government has for decades subjected this population to of-
ficial and unofficial persecution and discrimination, including massive
government-sponsored repression, crackdowns with names such as Op-
eration Dragon King (1978) and Operation Clean and Beautiful Nation
(1991). State-sanctioned violence has intensified in recent years, and as
of summer 2013 many Rohingya had been driven from their villages and
were subsisting in squalid refugee camps far from home. Many fled to
other countries and are living in dire conditions; many are stateless. De-
spite this complex and messy reality, government commissions, journal-
ists, and academics insist on identifying the Rohingya as simply victims
of a lack of religious freedom. Discrimination against the Rohingya
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is ethnic, racial, political, economic, and national; it is difficult to say
which of these factors “causes” the violence. Indeed it is always difficult
to pinpoint the causes of such violence. A prominent Buddhist monks’
organization, 969, led informally by a monk named U Wirathu, insists
on their comprehensive exclusion from Burmese society through violent
removal, if necessary. Claiming to work on behalf of the “religious rights
and freedoms” of the majority Buddhist population, Wirathu’s group re-
portedly enjoys support from senior government officials, establishment
monks, and even some members of the opposition National League for
Democracy—the political party of Nobel Peace Prize laureate Aung San
Suu Kyi. Promoting religious rights for the Rohingya arguably plays di-
rectly into the hands of 969, which depends on the perception of hard
and fast lines of Muslim/Buddhist difference and immutable ties among
majoritarian (Buddhist) religion, race, and Burmese national identity.
For the international community to single out religion as the operative
marker of social difference in these circumstances is descriptively inac-
curate and does more harm than good.

It is time to step back from the seductively over-simplified diagnosis
licensed by religious freedom advocacy.

The essays in this volume trace several genealogies of the concept of reli-
gious freedom in a variety of contexts. They show that religious liberty is
not a single, stable principle existing outside of history or spatial geogra-
phies but is an inescapably context-bound, polyvalent concept unfolding
within divergent histories in differing political orders. They also provin-
cialize all talk of West versus non-West. Consistent with much critical
scholarship in the history of ideas today, the present volume explicitly
challenges reigning teleological narratives that advance the simultane-
ous neutrality and universality of the right to religious freedom, provid-
ing a more nuanced assessment of its multiple histories and genealogies.

One oft-told origin story pictures religious liberty as emerging in a
very specific early modern European context, establishing the founda-
tion of political secularism by separating religion from politics and mak-
ing the state indifferent or, in today’s vernacular, “neutral” toward claims
of religious truth. On this view, religious liberty, since its initial formulation
in seventeenth-century political thought, has continued progressively
to expand its ambit of toleration to all religions—far beyond its initial
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mandate to institute peace across Christian denominations. Essays in
this volume revisit and revise this narrative. Religious liberty even in its
earliest formulation in European history was an unsteady and unstable
concept, the result of what Ian Hunter has termed a
casuistry’ of historically embedded political concepts” as opposed to a

1133

circumstantial

principled commitment to the separation of church and state. Indeed,
importantly, as Hunter shows, the rival conceptions of religious freedom
that emerged in early modern Europe “have proved inscrutable to both
normative philosophical ordering, and to sociohistorical reconciliation.”

We can see the stubborn multiplicity in the deep incompatibility even
among early modern European conceptions of religious liberty. In theo-
logical argument, Martin Luther’s sixteenth-century “freedom of all Chris-
tian believers” was and remains deeply incompatible with a Catholic
theology that resolutely rejected both the 1555 Peace of Augsburg and a
Protestant notion of freedom of conscience. In legal doctrine, the cuius
regio, eius religio principle (which made a ruler’s religion the religion of
his entire realm) at the heart of the Augsburg Settlement was later re-
pudiated by the Westphalian Treaties of 1648, proving Georg Jellinek’s
aphorism that history, not jurisprudence, teaches the true principle. And
in seventeenth-century political thought, John Locke’s conception of re-
ligious toleration developed in the context of the Anglican Settlement
was deeply incompatible with that advanced by Samuel von Pufendorf
and Christian Thomasius writing in the context of German imperial public
law and the Brandenburg-Prussian regime. What was pivotal to these ar-
rangements was not neutrality but a casuistical delineation of a sphere
of adiaphora (those things not necessary for salvation) in order to make
much prior religious doctrine and practice subject to the regulation of
civil law. Given the necessarily regional and contingent character of
these understandings, subsequent philosophical attempts to ground re-
ligious liberty in transcendent principles have been unable to supersede
the incompatibilities at the heart of the conception since its early history.
Indeed, conflicts over religious freedom continue to result in a crazy
quilt of local solutions.

These early histories and antinomies continue to be relevant for un-
derstanding the formulation of the right to religious liberty in contem-
porary international law and human rights discourse. For example, the
textual structure of article 9 of the European Court of Human Rights
can be seen to reflect the characteristic early modern bifurcation of the
right into a forum internum of “thought, conscience and religion” to be
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protected absolutely, in contradistinction to a forum externum where the
“freedom to manifest religion or belief” is said to be subject to various
grounds of limitation such as the protection of “public order” and “the
rights of others.” In this structure, we see how a purportedly universal right
in fact represents, in Nehal Bhuta’s words, “a bricolage of rights forms
derived from heterogeneous traditions and specific political projects.”
The multiple genealogies coexisting within the form of the right to reli-
gious liberty is equally evident in the First Amendment tradition in the
United States, where competing historical and political conceptions of
“establishment” and “free exercise” are repeatedly deployed and juxta-
posed without any possibility of rational reconciliation.

The various histories and genealogies of religious freedom also carry
with them unstated and often opportunistic assumptions about what
counts as religion. While it may once have been the case in certain times
and places that the reference was obvious, today that is no longer so.
Today the word religion brings together a vast and diverse, even shift-
ing, set of social and cultural phenomena that no longer convincingly
underwrite and justify legal action in its name. To continue to use the
word in law is to invite discrimination. Locating religion today is com-
plicated by the contesting discourses within the academic study of reli-
gion. Historians, sociologists, and anthropologists construe the objects
of their study differently. Furthermore, legal and political enforcement
of rights to religious freedom and other related regimes of management,
including toleration and accommodation of religious diversity, necessar-
ily involve a dividing of legal religion from illegal religion—good religion
from bad religion. Those separations are effected along an ongoing set
of unresolved and competing dichotomies dividing religion as individual
or communal, private or public, spiritual or material, belief or practice,
chosen or given, Protestant or Catholic, Western or Eastern, peaceful or
violent, utopian or locative, universal or particular.

Much research has documented the ways in which law produces nor-
mative conceptions of religion, with kings and courts—since ancient
times—inventing and reinventing religious orthodoxy for a given com-
munity. Individuals and groups then attach to new normative concep-
tions of religion (produced in part through the discourses of religious
freedom), and new constituencies are framed. The history of Thai state-
building illustrates this process. At least five different traditions of
Buddhism existed in what is now Thailand. At the end of the nineteenth
century, in a modernizing move responding in part to European and
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regional colonial pressures, the king decided to unify the sangha (the
Buddhist monastic community). In deciding what counted as Buddhism,
what counted as religion, Sassana (Buddhist teaching) was repurposed
to mean “religion” to ensure that the Thai state would have religion as
the foundation of its national identity. This new establishment resulted
in, among other things, the repression of local Buddhisms. Examining
legal definitions of Muslim identity in colonial India also illuminates the
distortions that occur in and through the process of translating social
realities into legal categories. Through an examination of Ahl-i-Hadith
and Ahmadiyya controversies in colonial India, British courts produced
and relied upon particular legal fictions concerning Islam: the fiction of
a singular, clearly bounded, readily identifiable Muslim community and
the fiction of mosques as public spaces open to all members of that com-
munity. The fact that the colonial legal apparatus came to define who
was a Muslim according to a certain index of belief (the recitation of
the Kalima, for instance) meant that it was, by definition, unable to rec-
ognize the ritual differences that provoked disputes in the first place.
Rights to worship, in short, became rights claimable through one’s status
as “Muslim,” a status that—while it acknowledged religious difference at
one level (propositional belief)—occluded religious difference at other
levels (ritual practice).

The essays in this volume provide many examples of such political
and legal shapings of religion across the globe. Do these accounts mean
that religious freedom is always a governance project, a flattening of
“factual” complexity to suit particular regimes of domination? Are reli-
gious identities, practices, and communities unusually affected by these
flattening processes—more so than other social realities—such that the
legalization of religion remains distinctively problematic? How are reli-
gious self-understandings altered through processes associated with the
liberal management of religious diversity? To what extent are the sche-
matizing, routinizing tendencies intrinsic to law generated or amplified
in modernity? Is there something distinctive about religion under mod-
ern legal technologies in this regard? If legality always requires transla-
tion or abstraction from complex social realities, what is actually being
protected under the rubric of religious freedom? If law’s role is to trans-
form life—to misrecognize and transmute reality into rules and regulari-
ties legible to law—why do we pretend that law can recognize and protect
religious lives and complexities?

Listening to the deployment of this phrase religious freedom, across
many contexts and registers, we have come to see it as a deeply ambigu-
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ous, even at times intentionally duplicitous, legal standard in domestic
and international law, one that is often dependent on parochial anthro-
pological and philosophical understandings of the human and of human
society. In the contemporary period, the deployments of religious free-
dom are multiple and contradictory: at times used to identify the virtuous
and condemn the oppressor, at times used on behalf of women and mi-
norities, and at others to serve narrow sectarian interests of missionaries,
governments, and religious authorities. There are also significant and not
yet fully explored connections among religious freedom advocacy, eco-
nomic liberalization, and the “free market” model of religious growth.

US and UN reports often presume that religious freedom is univer-
sally valid and can be objectively assessed as a social fact. The present
volume challenges this assumption by showing, through the work of
various scholars working in a variety of geographical regions, that the
meaning and practice of a right to religious liberty varies and shifts
depending on the particular configuration of state-religion accommoda-
tion and the impact of other historical and transnational forces. Far from
being able to be reduced to a question of compliance or noncompliance
with a stable, uncontested norm that is being progressively disseminated
globally (despite occasional setbacks), promoting a right to religious
freedom shapes political and religious possibilities in particular ways,
though always differently in different contexts.

These essays display a rich collection of histories and phenomenolo-
gies of religious freedom, but they are only a sampling. We, the editors,
invite you to read further in the work of the many who have participated
in this project and to join the conversation.
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PART I
Religion






Preface
Winnifred Fallers Sullivan

One of the most elusive and unstable aspects of the vociferous con-
temporary campaign for religious freedom is identifying precisely
what counts as religion for both domestic and international legislation.
On behalf of what exactly is this advocacy effort; what is included and
what excluded by the word? In what ways do particular Christian histo-
ries and phenomenologies lurk within these deceptively universal formu-
lations? How does a particular definition of religion imply a particular
politics? Can we get beyond these entanglements? This section brings to-
gether seven essays that explore what might be meant by religion for reli-
gious freedom and the ways in which any such meaning is necessarily in-
flected by shifting connections among religion, law, politics, and freedom.

In their essays, Robert Yelle and Yvonne Sherwood trace the ways
in which religion comes historically to be understood to float free of law
and politics while remaining bound through those very separations to
older and longer genealogies. Yelle insists that Judaism and Jewish ritual
law as a negative image—as the negative image for the proposition that
the state can never be the site for salvation—structures today’s under-
standing that true religion is that which can never be in partnership with
the state. Yelle emphasizes the urgent task of reading Christian theology
in order to understand how unfree we are. For her part, unexpectedly
bringing together the frontispiece to Denis Diderot and Jean le Rond
d’Alembert’s Encyclopédie with recent “religion or belief” legislation
in the UK, Sherwood displays the always unstable tension between the
modern would-be secular settlement, on the one hand, and an always shift-
ing set of players representing the threat to that settlement, alternatively
configured as theology, religion, or belief, on the other. Religion figures
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in this uneasy arrangement as radically free, emblematic of a free people
and yet always also threatening to a contained, domesticated democratic
freedom.

Focusing on the structural role of belief and morality in politics today,
Elizabeth Shakman Hurd and Webb Keane highlight the work that is
done when religion is conceived as belief. Keane contrasts religion as
belief with religion as morality—drawing a necessary link with politi-
cal theologies—dependent as they are on theological anthropologies in
which morality is a matter of sensibilities divinely sanctioned rather than
dependent on rational thought. Hurd emphasizes the seductive link to
economic and political freedom when belief and choice are made pri-
mary, leading to the marketization and confessionalization of religion—
and even to something very like mind control.

For these four contributors the dialectic between reason and faith
lurks—sometimes on the surface, sometimes in the depths—as an un-
seen puppeteer, determining and redetermining the meaning of religion.
The remaining three essays demonstrate how these abstractions act on ac-
tual bodies, rearranging persons and lives. The place of Theology in the
Diderot frontispiece, placed ambiguously between Reason and Philoso-
phy, serves as a type for the French Muslim schoolgirl who, in order to
have her visible sign respected, must tread the fine line between non-
negotiable choice and patriarchal imposition.

Courtney Bender illustrates the chameleon-like quality of separation
as the bedrock of modernity even in the short span of the last fifty or
sixty years of US history, showing how American religious sociologists
have moved from a mid-twentieth-century understanding of religious
pluralism as having a secularizing effect that tends to produce a com-
mon civic faith to an understanding of religious pluralism founded on
a market model as the creator of vitalizing religion, allowing faiths, in
her words, “to become truer versions of themselves.” Both understand-
ings affirm and underwrite an American exceptionalism that regards the
United States as uniquely free in matters of religion—that religious plu-
ralism, American style, leads inevitably to religious freedom—echoing
Yelle’s and Sherwood’s depiction of a posited freedom that paradoxically
underwrites an inflexible and intolerant politics.

Greg Johnson’s and Rosalind I. J. Hackett’s essays are, in a sense, pro-
tests from and for the margins to the devastating power of these realist
revelations. Acknowledging the many critiques of the politics of religious
freedom, they demand attention to the very specific ways in which that
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politics both disenfranchises and liberates those who have been ex-
cluded. The critique is shown to result in a second exclusion. Historically
excluded by a religious politics that categorized the practices of African
traditional religions and those of Native Hawaiians as not religion, now—
just at a time when the possibility of inclusion in that politics begins to
seem within reach—legal enforcement of international and national com-
mitments to religious freedom are being delegitimated by the critique.
Johnson shows how care for one’s ancestors in Hawaii, particularly in
the effort to enforce laws protecting burials, has taken center stage in a
campaign for respect. Hackett describes active resistance to both Chris-
tian and Islamic efforts in sub-Saharan Africa to exclude the indigenous
religious traditions of Africa from legal protection. As other essays in
this volume show, the power of a claim to religious freedom is often most
potent when it emerges from and negotiates within the context of a local
politics and when, as Johnson notes, marginalized communities can call
upon the powerful to honor their commitments—and shame them into
putting their money where their mouth is.

There is little direct reference in any of these essays to academic defi-
nitions of religion, whether Durkheimian, Marxist, or Weberian, phe-
nomenological, structural, or theological. Religious studies as a critical
intellectual endeavor has had a mostly tangential relationship, at best, to
interrogating the politics of religious freedom. Indeed, to the extent that
the emergence of religious studies has contributed to an irenic celebra-
tion of religious universality and diversity, it has also contributed to the
legitimating of religion as a space distinctively free of politics, as a space
in which politics can be escaped. And most of its practitioners are advo-
cates for religious freedom.

Enormous pressure is being placed on the word religion in the myriad
of political and academic efforts to “understand” and “explain” a range
of contemporary phenomena. The essays in this section direct our at-
tention away from the utopian space of religious freedom to theology,
philosophy, language, politics, economics, the media, and international
aid work—not in a “religion and . . .” gesture but in order to illustrate the
ways in which these other provisionally labeled and only fictionally inde-
pendent domains are internal to and constitutive of religious life and it
to them. Religion is returned in these essays to its embeddedness in and
inseparability from the lives it shares, shapes, and inhabits.






CHAPTER ONE

Imagining the Hebrew Republic
Christian Genealogies of Religious Freedom

Robert Yelle

As a historian of religion, some of my recent work has focused on
tracing the genealogy of what we call religious freedom in develop-
ments internal to European Christianity. My goal has not been to frame
a normative theory of what limit ought to be placed on the freedom of
religion in any contemporary jurisdiction, nor (apart from the effects of
British colonialism on India) to trace the very different histories of the
modernization of cultural traditions in other parts of the world, as these
traditions have been shaped by the complex forces of nationalism and
economic and technological development. My concern has been instead
with tracing the entanglement of the origins of modern ideologies of
freedom of religion, and of secularism more generally, with theological
antecedents in keeping with Friedrich Nietzsche’s understanding of ge-
nealogy as the uncovering of relations between categories that are osten-
sibly opposed—in this case, religion and secular law. This genealogical
work does not depend upon a reification and reinscription of these cat-
egories, but instead takes its motivation from their effective separation
in much contemporary discourse and the accompanying communication
gap between lawyers and scholars of religion—two groups to which I
happen to belong that rarely engage in productive conversation.

Several contributors to this discussion of religious freedom, includ-
ing Elizabeth Hurd and Peter Danchin, have noted that intrinsic to the
modern understanding of this concept is the idea that religion is a mat-
ter of private conviction rather than of public performance, a matter
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of belief rather than of ceremonial. This understanding of religion has
commonly—and, I believe, correctly—been traced to tendencies that be-
came dominant during the Reformation, as signaled by the Protestant
critique of the Catholic ritual economy of salvation. It has less often been
observed, however, that the separation of religion from such external
matters was frequently expressed through more ancient Christian ideas,
such as the distinction—of fundamental importance to the typological
interpretation of the relation between the Old and New Testaments—
among the natural, civil, and ceremonial portions of Mosaic Law. Natu-
ral or moral laws, such as “Thou shalt not kill,” were supposedly uni-
versal and timeless; civil or judicial laws were the laws of a particular
nation or people, and binding only on such people. The ceremonial laws
of the Jews included ritual commandments such as those mandating the
circumcision of male children and the offering of sacrifices. This last
category of laws had supposedly been abrogated by the Gospel and by
Christ’s redemptive sacrifice that ended these rituals, which were re-
garded as no longer necessary for salvation. During the Reformation,
many Protestants reinterpreted these ideas, posing again the question of
the relationship between the civil and ecclesiastical powers, both within
the Israelite kingdom when it existed and, subsequent to the promul-
gation of the Gospel, within a radically different economy in which, in
Paul’s terms, “grace” was opposed to “law.”

Recently, Eric Nelson has argued that the notion of a Hebrew repub-
lic served as a model for thinking about the ideal relationship between
church and state in early modern Europe, where this model influenced
the development of religious toleration. Nelson also traces other impor-
tant dimensions of our secular polity, including republicanism and ideas
of land ownership and distribution, to theological discourses that took
the ancient Israelite kingdom seriously as a model for present-day gov-
ernment. His approach combats the tendency of those—such as Mark
Lilla—who represent the Enlightenment as having arisen sui generis,
without connection to Reformation theology, and in so doing, adopt the
secularist normative argument for the separation of religion from civil
society as an objective description of historical reality. Nelson states, “[I]t
may well be that we live, as Charles Taylor tells us, in a ‘secular age,” but
if so, we nonetheless owe several of our most central political commit-
ments to an age that was anything but. And it seems reasonable that we
will not be able to understand the peculiar fault lines and dissonances of
our contemporary political discourse until we come to terms with that
basic, paradoxical fact.”
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Nelson is not the first to make such claims. Henning Graf Reventlow,
in his magisterial The Authority of the Bible and the Rise of the Modern
World, carefully excavated the theological dimensions, and in particular
the engagement with biblical typology, of such important contributors to
secularism and religious freedom as Thomas Hobbes and John Locke.
Joshua Mitchell also argued, “The central theoretical issue of the Refor-
mation was this question of the meaning of Christ’s fulfillment of the Old
Truth. . .. This is no less true of Luther than of Hobbes and Locke. . . .
Toleration, required because of the New Dispensation, entails that po-
litical power be wanting in matters of faith, that one be free of political
power to be free to attain salvation. . . . [S]peculations on the meaning
of biblical history are the threads that hold together the fabric of early
modern political thought.” As far back as 1895, Georg Jellinek noted that
Reformation theology shaped the origins of religious freedom. Jellinek’s
work in turn informed that of Max Weber, although neither scholar was
aware of the extent to which Christian anti-Judaism influenced secu-
larism, and Weber’s own biases against Rabbinic Judaism have been
pointed out by such scholars as David Ellenson.

Recently, as a result of my own investigations into the role that Chris-
tian theological discourses played in the formation in early modern Eu-
rope of what we now call secular law, I have become increasingly con-
vinced that part of what marks the Reformation discourse of secularism
and religious freedom as Christian is precisely the use of Judaism as a
foil or counterexample, in addition to the transformation of associated
theological distinctions such as Paul’s oppositions between “flesh” and
“spirit,” or “law” and “grace.” This complements the work of scholars, such
as David Nirenberg, who have shown how the idea of Jewishness has
often served as a contrasting category or negative image for European
civilization. Although it is clear that these transformations do not estab-
lish a simple continuity with what came before, they retain many traces of
their origins, without a study of which our understanding of secularism
and religious freedom remains incomplete.

There is a line that runs from Martin Luther’s argument, in The Free-
dom of a Christian (1520), that “Man has a twofold nature, a spiritual
and a bodily one,” to John Locke’s Letter on Toleration (1689), which
concludes that “there is absolutely no such thing under the Gospel as a
Christian Commonwealth.” The idea that there exists a radical divide be-
tween internal faith and external performance, and that—predestination
aside—only the former has to do with salvation, leads ineluctably, not
to freedom, but to “freedom of religion.” Luther, Hobbes, and Locke
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insist that Christians remain subject to the governing authorities, and
as Perez Zagorin has pointed out, Luther himself was scarcely tolerant
of religious dissent. Arguably in no other tradition has there occurred
such a total bifurcation of spirit and matter. One thing that makes this
doctrine distinctive is its claim that the state cannot in any sense be a site
for salvation.

Thomas Morgan, in A Brief Examination of the Rev. Mr. Warburton’s
Divine Legation of Moses (1742), expressed the logical conclusion of this
tendency when he insisted, paraphrasing Locke, that religion is a purely
internal matter. Whatever is outside of us, and in the public domain, is not
religious, but necessarily political and subject to the state:

An established Church is certainly a Creature of State, and purely a politi-
cal Thing; but an established Religion, or Religion established by Law, is an
Absurdity and Contradiction. . . . Coercive Power can neither promote nor
restrain Religion . . . can never enlighten the Mind, purify the Affections,
or recommend Men to God . . . why then should you talk of established Reli-
gion? ... Religion being purely a spiritual and internal Thing, consisting in
the inward real Perswasion, Temper, and Disposition of the Mind, a Religion
established by Law, can be nothing but an ecclesiastical Phantom, since the
Law might as well make a God as a Religion.

Morgan held up the Jews as an example of the problems that come from
confounding politics with religion: “The grand fundamental Error of that
unhappy People from first to last, has not been Obedience to the Law in
allits Parts, as a national civil Law supposed to have come from God; but
mistaking and substituting it for Religion. . . .” According to this view,
while there can be no such thing as a separation between church and
state, there can also be no possibility of the state encroaching on true
religion. This was the conclusion of a Protestant redefinition of religion
as private or interior, and therefore as unconnected with ritual and the
body, including the body politic.

The thesis of the impossibility of a “Christian Commonwealth” de-
pended on the rejection of the Hebrew republic. Judaism was preserved
in this secularizing dialectic as the negative image of Christian salvation
or of a kingdom to come that was endlessly deferred as the parousia. 1
agree with Nelson on the importance of the Hebrew republic or Mosaic
constitution to early modern political discourse. However, I take issue with
his argument that toleration emerged not, as is commonly thought, out of
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the idea that church and state ought to remain separate but instead out
of the Erastian notion that church and state ought to be collapsed and
consolidated—as they supposedly were in the ancient Hebrew republic.
It is true that the idea of the Hebrew republic permitted many laws that
had been classified as “religious” and therefore as a source of conten-
tion among different sects to be reclassified as merely “civil” laws, which,
even if legislated by God or Moses for the Israelites as a nation, had long
ago ceased to be binding. It is also true that the Erastian consolidation of
civil and ecclesiastical authority tended to reduce religious controversy.
More important than either of these two developments, however, was the
idea that, under the Gospel, religion is purely an internal, spiritual mat-
ter. Even in Hobbes, who was arguably the most thoroughgoing Erastian,
such typological ideas are foregrounded. In Leviathan, Hobbes insists
that Christ’s kingdom is “not of this world” and that the inward condi-
tion (as opposed to external conduct) of a Christian, whether saved or
damned, is not in any case accessible to the political authorities.

Condemnations of the Hebrew republic accelerated during the deist
period, which exacerbated traditional Christian anti-Judaism. The de-
ists, for whom true or “natural religion” (meaning the moral law) was
universal and rational, abhorred the idea that salvation could depend
on a particular historical dispensation given to a chosen people. The
idea that religion requires revelation to be known is inconsistent with
the deist idea that human reason is sufficient for salvation. Deists there-
fore rejected what Matthew Tindal referred to, in Christianity as Old
as Creation (1730), as the “merely positive and arbitrary” ritual laws of
Mosaic tradition. What deists most objected to was the manner in which
these laws supposedly violated human autonomy, which depends on our
ability to know and perform the moral law. Anathema to them was the
idea of a God who could command us against reason and instinct, who
demanded blood sacrifices and promulgated his statutes as arbitrary fiat,
which required miraculous events to certify their authority. Morgan, in
The Moral Philosopher (1738), rejected the idea that God would have
commanded Abraham to sacrifice his only son, Isaac: “For, upon this
Principle, . . . God may command the most unfit or unrighteous Things
in the World by mere arbitrary Will and Pleasure. A Supposition which
must unhinge the whole Frame of Nature, and leave no human Creature
any Rule of Action at all.” Carl Schmitt was right to point to radical
Protestantism and Deism as moments of exclusion of both the miracle
and the sovereign “exception.”
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A number of these ideas were taken up and systematized by Imman-
uel Kant, who defined Enlightenment in opposition to heteronomy, or
the acceptance of external authority. Kant’s thorough identification of
religion with both reason and the internal sense of duty led him, in his
Religion within the Limits of Reason Alone (1793), to label Judaism as
“really not a religion at all but merely a union of a number of people . . .
under purely political laws . . . [that] are directed to absolutely nothing
but outer observance.” Morgan, in The Moral Philosopher 11 (1739), had
condemned Jews similarly for following arbitrary commands, noting that
“their Obedience was only the Submission of Slaves, their Virtue noth-
ing but a Restraint upon outward Actions, and their Repentance like
that of a Thief or Murderer at the Gallows.” Kant’s and Morgan’s ver-
sions of the Hebrew republic illustrate my objection to Nelson’s argu-
ment: the Old Testament polity was retained under the Gospel dispensa-
tion not as a model to follow but as something superseded, preserved but
also annulled (aufgehoben).

The redefinition of religion as freedom of conscience simultaneously
“liberated” religion from control by the state and, to some extent, ren-
dered this freedom nugatory. Indeed, the collapsing of religion into con-
science or a purely internal condition is entirely compatible with any de-
gree of enslavement of the body, now shorn of any spiritual value. That
this is true is shown by Hobbes’s argument in favor of an absolute sover-
eignty in which the ecclesiastical power has been collapsed into the civil.
I therefore think Danchin is right to invoke Michel Foucault’s descrip-
tion of Kant’s kingdom of ends as a “contract of rational despotism with
free reason.”

In this we arguably see one of the distinguishing features of moder-
nity that cannot be explained on grounds internal to the theological
debates that form part of the genealogy of religious freedom. Instead
there is the possibility of reading this trajectory as epiphenomenal to the
rise of bureaucracy or the panopticon. While the line between inner and
outer, private and public, is inherently unstable, it is in these extreme
theological formulations of religion as utterly incorporeal that we wit-
ness the construction of religion as precisely that object which cannot
come into conflict with the state. In other words, this redefinition of re-
ligion represented a strategy for conflict avoidance in the sense that it
served the pragmatic objective of avoiding the possibility of intersection
and friction between church and state, and that it was flexible (or slip-
pery) enough to be deployed differently, according to convenience, in
different contexts.
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Although these theological debates ended long ago, we are arguably
still witnessing their aftermath. The Employment Division, Department
of Human Resources of Oregon v. Smith peyote case (1990) discussed
by Winnifred Sullivan highlights an “endgame” very similar to that al-
ready outlined by Hobbes: the point at which religion vanishes from the
perspective of civil society or ceases as an independent power. The push-
back against Smith signals a rejection of this (dis)solution of the prob-
lem of religion. At the same time, the inadequacies of this solution, as
applied to other cultures that do not share the same set of theological
presuppositions nor the same trajectory of modernization, have become
increasingly apparent. Where we go from here is a question that cannot
be answered by genealogy.

The tentative sketch of the (Protestant) Christian genealogy of re-
ligious freedom outlined above is very much a work in progress. This
is a project that will require an immense effort of excavation. Very few
scholars at the moment, outside those in a few historical disciplines,
have delved into the theological texts, an engagement with which would
be necessary for the development of a more adequate genealogy of secu-
larism and freedom of religion in its Christian form. This fact itself il-
lustrates one of the legacies of secularism: the idea that, Max Weber’s
efforts notwithstanding, texts labeled as “theological” need not be
taken seriously when considering the roots or contours of modernity.
However, once we call into question the inevitability of the separation
of religion from civil society—a separation that is not natural but de-
pends on a particular tradition—then the rationale for disregarding such
texts disappears, and what they lose in theological authority they gain
in relevance as historical and anthropological data. Endorsing this proj-
ect does not entail enforcing one particular account of the origins of
religious toleration, but it does mean taking into account, in a manner
that is more sustained and systematic than in previous efforts (and that
must necessarily be cumulative and collaborative), the role of Christian
theology.

Such a project may elicit, in response, a certain skepticism. Is theol-
ogy being smuggled back into what ought to be a domain reserved for
secular scholarship? Is a monolithic and essentialist—as well as possibly
culturally chauvinist—claim for the importance of Christian or Western
civilization to be allowed to displace true cultural diversity and, in this
connection, to obscure a recognition of the multiple and varying ways in
which religious freedom has historically been and is presently being ne-
gotiated in non-Christian and non-Western polities? Although some of
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the contributors to the present discussion—notably Yvonne Sherwood,
Webb Keane, Ann Pellegrini, Cécile Laborde, and Courtney Bender—
have taken note of the embeddedness, in varying ways, of modern no-
tions of subjectivity and of the separation of church and state in Chris-
tian or specifically Protestant presuppositions, there are others who
would direct us away from the project of excavating these presupposi-
tions. Evan Haefeli, for example, points out that there is no single nar-
rative of the rise of toleration that can cover all instances or provide
“the” singular genealogy, and argues that “[tlhe predominance of . . .
Protestant thinkers in the scholarship on the history of toleration be-
trays its close alliance to the history of the rise of Protestantism. . .. Isit
really our job to champion one narrative over the other?” Robert Hefner
expresses a “general reservation with regard to current debates on reli-
gious freedom. . . . This simplification results in part from a tendency
to conflate philosophical genealogies of religious freedom with a more
comprehensive sociology of the real-and-existing varieties of religious
governance.” These are both legitimate criticisms of the project I have
endorsed above, and in responding to them here, I mean to show that I
take them seriously.

First, let me add my basic agreement with these scholars that a philo-
sophical genealogy, which can only be at best a probable sketch of some
major trends in the history of religious toleration, can never substitute
for a sociological or anthropological account of different histories, mod-
els, and contemporary realities of governance of religion. I regard these
projects as complementary rather than exclusive. This requires an admis-
sion that, frankly, we have something to learn from scholars who labor
in other disciplines. I suspect that it is, in part, a difference in disciplin-
ary perspectives and/or training that motivates Haefeli’s and Hefner’s
skepticism.

That said, I do believe that a theological genealogy of religious free-
dom adds something to the discussion. I agree with Haefeli that it is our
not our job to champion a